§800.9

through 800.6 will be followed as nec-
essary.

[656 FR 77725, Dec. 12, 2000, as amended at 69
FR 40554, July 6, 2004]

§800.9 Council review of section 106
compliance.

(a) Assessment of agency official compli-
ance for individual undertakings. The
Council may provide to the agency offi-
cial its advisory opinion regarding the
substance of any finding, determina-
tion or decision or regarding the ade-
quacy of the agency official’s compli-
ance with the procedures under this
part. The Council may provide such ad-
vice at any time at the request of any
individual, agency or organization or
on its own initiative. The agency offi-
cial shall consider the views of the
Council in reaching a decision on the
matter in question.

(b) Agency foreclosure of the Council’s
opportunity to comment. Where an agen-
cy official has failed to complete the
requirements of section 106 in accord-
ance with the procedures in this part
prior to the approval of an under-
taking, the Council’s opportunity to
comment may be foreclosed. The Coun-
cil may review a case to determine
whether a foreclosure has occurred.
The Council shall notify the agency of-
ficial and the agency’s Federal preser-
vation officer and allow 30 days for the
agency official to provide information
as to whether foreclosure has occurred.
If the Council determines foreclosure
has occurred, the Council shall trans-
mit the determination to the agency
official and the head of the agency. The
Council shall also make the determina-
tion available to the public and any
parties known to be interested in the
undertaking and its effects upon his-
toric properties.

(c) Intentional adverse effects by appli-
cants—(1) Agency responsibility. Section
110(k) of the act prohibits a Federal
agency from granting a loan, loan
guarantee, permit, license or other as-
sistance to an applicant who, with in-
tent to avoid the requirements of sec-
tion 106, has intentionally significantly
adversely affected a historic property
to which the grant would relate, or
having legal power to prevent it, has
allowed such significant adverse effect
to occur, unless the agency, after con-
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sultation with the Council, determines
that circumstances justify granting
such assistance despite the adverse ef-
fect created or permitted by the appli-
cant. Guidance issued by the Secretary
pursuant to section 110 of the act gov-
erns its implementation.

(2) Consultation with the Council.
When an agency official determines,
based on the actions of an applicant,
that section 110(k) is applicable and
that circumstances may justify grant-
ing the assistance, the agency official
shall notify the Council and provide
documentation specifying the cir-
cumstances under which the adverse ef-
fects to the historic property occurred
and the degree of damage to the integ-
rity of the property. This documenta-
tion shall include any views obtained
from the applicant, SHPO/THPO, an In-
dian tribe if the undertaking occurs on
or affects historic properties on tribal
lands, and other parties known to be
interested in the undertaking.

(i) Within thirty days of receiving
the agency official’s notification, un-
less otherwise agreed to by the agency
official, the Council shall provide the
agency official with its opinion as to
whether circumstances justify granting
assistance to the applicant and any
possible mitigation of the adverse ef-
fects.

(ii) The agency official shall consider
the Council’s opinion in making a deci-
sion on whether to grant assistance to
the applicant, and shall notify the
Council, the SHPO/THPO, and other
parties known to be interested in the
undertaking prior to granting the as-
sistance.

(3) Compliance with Section 106. If an
agency official, after consulting with
the Council, determines to grant the
assistance, the agency official shall
comply with §§800.3 through 800.6 to
take into account the effects of the un-
dertaking on any historic properties.

(d) Ewvaluation of Section 106 oper-
ations. The Council may evaluate the
operation of the section 106 process by
periodic reviews of how participants
have fulfilled their legal responsibil-
ities and how effectively the outcomes
reached advance the purposes of the
act.
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(1) Information from participants. Sec-
tion 203 of the act authorizes the Coun-
cil to obtain information from Federal
agencies necessary to conduct evalua-
tion of the section 106 process. The
agency official shall make documenta-
tion of agency policies, operating pro-
cedures and actions taken to comply
with section 106 available to the Coun-
cil upon request. The Council may re-
quest available information and docu-
mentation from other participants in
the section 106 process.

(2) Improving the operation of section
106. Based upon any evaluation of the
section 106 process, the Council may
make recommendations to partici-
pants, the heads of Federal agencies,
and the Secretary of actions to im-
prove the efficiency and effectiveness
of the process. Where the Council de-
termines that an agency official or a
SHPO/THPO has failed to properly
carry out the responsibilities assigned
under the process in this part, the
Council may participate in individual
case reviews conducted under such
process in addition to the SHPO/THPO
for such period that it determines is
necessary to improve performance or
correct deficiencies. If the Council
finds a pattern of failure by a Federal
agency in carrying out its responsibil-
ities under section 106, the Council
may review the policies and programs
of the agency related to historic pres-
ervation pursuant to section 202(a)(6) of
the act and recommend methods to im-
prove the effectiveness, coordination,
and consistency of those policies and
programs with section 106.

§800.10 Special requirements for pro-
tecting National Historic Land-
marks.

(a) Statutory requirement. Section
110(f) of the act requires that the agen-
cy official, to the maximum extent
possible, undertake such planning and
actions as may be necessary to mini-
mize harm to any National Historic
Landmark that may be directly and ad-
versely affected by an undertaking.
When commenting on such under-
takings, the Council shall use the proc-
ess set forth in §§800.6 through 800.7
and give special consideration to pro-
tecting National Historic Landmarks
as specified in this section.

§800.11

(b) Resolution of adverse effects. The
agency official shall request the Coun-
cil to participate in any consultation
to resolve adverse effects on National
Historic Landmarks conducted under
§800.6.

(c) Imvolvement of the Secretary. The
agency official shall notify the Sec-
retary of any consultation involving a
National Historic Landmark and invite
the Secretary to participate in the con-
sultation where there may be an ad-
verse effect. The Council may request a
report from the Secretary under sec-
tion 213 of the act to assist in the con-
sultation.

(d) Report of outcome. When the Coun-
cil participates in consultation under
this section, it shall report the out-
come of the section 106 process, pro-
viding its written comments or any
memoranda of agreement to which it is
a signatory, to the Secretary and the
head of the agency responsible for the
undertaking.

§800.11 Documentation standards.

(a) Adequacy of documentation. The
agency official shall ensure that a de-
termination, finding, or agreement
under the procedures in this subpart is
supported by sufficient documentation
to enable any reviewing parties to un-
derstand its basis. The agency official
shall provide such documentation to
the extent permitted by law and within
available funds. When an agency offi-
cial is conducting phased identification
or evaluation under this subpart, the
documentation standards regarding de-
scription of historic properties may be
applied flexibly. If the Council, or the
SHPO/THPO when the Council is not
involved, determines the applicable
documentation standards are not met,
the Council or the SHPO/THPO, as ap-
propriate, shall notify the agency offi-
cial and specify the information needed
to meet the standard. At the request of
the agency official or any of the con-
sulting parties, the Council shall re-
view any disputes over whether docu-
mentation standards are met and pro-
vide its views to the agency official and
the consulting parties.

(b) Format. The agency official may
use documentation prepared to comply
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